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DEVELOPMENTS IN NEPAL

DEVENDRA PRADHAN

~ PRADHAN & ASSOCIATES
A, Introduction
On January 14, 2007, Nepal's long-awaited

competition law, the Competition Promotion and
Market Protection Act 2007 (the "Act"), came into
force.' The Act is the first comprehensive law in
Nepal that deals exclusively with anticompetitive
activities, including multinational corporations
doing business in Nepal. The Act governs a broad
range of conduct, including mergers and
acquisitions, anticompetitive agreements, abuse of a
dominant position and other anticompetitive
activities such as exclusive dealing, bid rigging,
collusive bidding, market restriction and tied
selling. The Act provides for the formation of a
statutory competition authority, the Competition
Promotion and Market Protection Board (the
"Board"), to promote and protect competition in the
country.’

B. Mergers

The Act restricts mergers or acquisitions that are
designed solely to create a monopoly in the relevant
market or to encourage restrictive practices in the
relevant market’ A merger or acquisition that
results in a greater than 40% share in the relevant
market for the production or distribution of a
product or service in the country is presumed to
create a monopoly in the relevant market, and thus
to encourage restrictive practices in the market.*
Merger reviews are undertaken by the Office of the
Company Registrar under the Companies Act and
not by the Board.

Competition Promotion and Market Protection Act
(2007) No. 35, Nepali Official Gazette (January 14,
2007). A Nepali version of the Act is available at
http://www.parliament.gov.np/Legislation.htm.

Id. §12.

Id. §5. The Act does not specifically define the term
"market"; however, a relevant market will generally
include a product market and a geographic market.

| Id.

C. Cartels

The Act prohibits forms of anticompetitive
agreements - including market sharing agreements,
pricing agreements, output restriction agreements,
bid rigging and collusive bidding - which aim to
restrict or limit competition for the production,
supply and distribution of goods or services in a
market.’ All anticompetitive agreements
contravening the Act are considered void.®

D. Abuse of a Dominant Position

The Act prohibits entities that hold a dominant
position in a market from abusing that position by
restricting competition in respect of the production
or distribution of goods or services.” An entity is
deemed to be in a "dominant position" if, acting
solely or together with similar entities, it accounts
for at least 40% of annual production or distribution
in a relevant product market in Nepal or is
otherwise in a position to act unilaterally in the
market.® The Board publishes a list of entities
holding a dominant position.

E. Enforcement

The Act empowers both Market Protection Officers
and the Board to investigate anticompetitive
activities. Charges under the Act are brought by the
State as plaintiff. Entities found to have engaged in
anticompetitive activities are subject to civil
penalties. A person acting in-chief on behalf of an
entity (e.g., a corporation) is deemed to be
responsible for any such penalties.  Private
claimants are also entitled to seeck damages from a
person or entity engaged in anticompetitive

activities.
5 Id. §3.
¢ Id.

7 Id. §4.
g Id.
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